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The Atsorney General
QUESTIOI ¢ Where the Hlghway Department acquires real
property for higrway purposes, and 1t becomesﬁgﬁy
necesgaary to remove certaln fixtures and im-
provementsa located thereon befcre it can be
devoted to the intended use and the commlsslon
determlnes that the best interest of the publie
would be served by causing such ilmprovements to
be dicposed of before they are exposed to loot-
ing and vandallsm:

(1) must such property be disposed of
through the "Property Condemnation
Bcard" as established in A.R.S. § 41-
56172 And 1f not,

(2) may the Hlghway Commission authorize
and dlrect that such property be dls-
posed of by its own agent at public
auction followlng tzn days'! advertise-

ment in local newspapers of general
circulation?

ANSWER: (1) No.

(2) Yes,

The Properiy Condamnatlon Board was estsblished by the
followlng language of A.R.S. § 41-561(A).

"A. The guvernor, secretary of state and state
auditor shall constitute a propsarty condemnation board,"

The Jurisdiction and duties of thls becard are thereafter
set forth in A.R.S. § 41-561(B) (C) and (D) as follows:

"B, The board shall from time to time examine and
condemn personal property belonglng to the state, or
any of 1its departments or agencles, when such property
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becomes worn out or otherwise useless to the state,
1ts departments or agencies, The board shall direct
the sale of such property in the manner provided by
this article, or the board mey, in its dlscretion,
authorlize the department or agency which has the
property to trade i1t in on new equlpment,

C. After cordemnation of property as provided in
subsection B of thlg sectlon, the board may authorize
the department or agency in which it 1s located to ad-
vertise it for sale in a newspaper of general circula-
tion published in the s*abte canltal once & week for
four congecutiv~ weeks, stating therein the time and
place of gale, If the sale 1s made 2t any place other
than the state capital. the advertisement shall also
be published in 1ike manner in some newspaper published
in the county where the sale 1s to be made,

D. 'Me property shall be sold at public auction at
the time and plece advertised to the highest bldder for
cash, and the proceeds shall be paild into the state
treasury asnd placed %o the credlt of the general fund.
The necessary expenses of advertisement and sale shall
be a charge against the funds so received and de-
posited,”

In 1956 the followlng portisn of the Origilnal Act, of which
A.R.S. § L1-561 was a part, was repealed by the leglslature.

"Phe property condemnatlion board shall, when 1t
appears that real property or improvements thereon be-
longing to the state, or aay of 1ts departments, agencles
or institutlons, 1s no longer useful or necessary to the
state, its departments, egencles or institutions holding
title thereto, exzamine, appralse and condemn separately
such real property or improvements thereon and dlrect
the sale thercof in the same manner as provided by law
for sale of rcal estate by the state land department,"

The foregolng repealed portilon of the origlnal act, taken
together with what remains (A.R.S, § 41-561), draws a clear
distinction between nersonal property on the one hand and real

propertr on the other, Having repealed that portlon of the Act
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relating to this boavrd's Jjurisdictlon and dutles concerning real
property belonging to the State and not needed by 1t, the
Property Condemnatlon Noard was dlvested thereafter of any
Jurisdiction over the sale or disposition of such real property.
Favour v, Frohmiller, (1934), 44 Ariz, 286, 36 P.2d 576; Moran v,

Washburn, 19 Conn, Sup. 316, 112 A,2d 897; State v, Becker, (Wash,)
234 P.2d 897.

The inescapable conclusion, therefore, 1s that real property
acquired by the Highway Depariment and not needed by it need not
be disposed of through the board, If, therefore, the lmprove-
ments and fixtures located and atfixed to land acquired by the
Highway Department are "real property" as dlatingulshed from
"personal property" they may ve disposed of by means other than
by the provislons ci’ A.R.S. § 41-561.

A provision sim!lar to A.R.S. § 41-561 contained in the City
Charter of Phoenlx requlring personal property of the city unfit
cr unnecéesgary for the cliy's use to be sold at public auctlon
was held in Clty of Thoenix v, Linseameyer,(1959), 86 Ariz, 328,
316 P.2d 140, not to apply ¢o certaln fixtures in the foirm of
sewer and water conn2ctions tocated uvpon property leased to the
clty upon termination of the lease term,

Authority holding that fiktures and lmprovements perma-
nently affixed to land when they are origlinaliy placed, are real
property are so numsious and well established that no citatlon
thereol’ need be made. WMoreover, once such property becomes
affixed to the land it does not lose 1ts character as real
property until 1t 1s sctually physically severed therefrom.
Therefore, so long as such improvements and iixtures are sold or
dlsposed of while they remaln afflxed to the land, they remain
real property and 4o not come vithin the Jjurdsdlction of the
Property Condemnation Board,

The legislature in AR.3. § 18-155 provided that:

"C, The comuission may dlapose of real property
or any right, title or ianterest therein, when 1t de-
termines that 1t 1s no longer needed or used for high-
way purposes, Rights of way and roadways shall be
digpoued of or may be usad as provided in Title 18,
Chapter 5, Article 1." (Emphasis added).
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Whille there 1s no specific leglislative directive that the
Commission shall in disposing of such real property, do so at
publlic auction following advertisement in local newspapers of
general circulation, thls means 1s hot prohibited. Since this
is fthe vsual method provided by the legislature for disposition

of public property, the Commisslon would be well advised to
pursue this course,

ROBERT v, PICKRELL
The Atturney (General
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